IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARMVAI NE BROMWN & ; ClVIL ACTI ON
ORAL DOUGLAS, in their :

i ndi vi dual capacities and

as Adm nistrators of the

Estate of SHACQUI EL A. DOUG.AS

V.
CITY OF PH LADELPH A, et al. ; NO. 99-4901

MEMORANDUM and ORDER
Hutton, J. July 31, 2001

Presently before this are Defendants City of Philadel phia
Mark T. Stewart and John Caffey’s Mdtion for Summary Judgnent and
Meno. of Law in Support of Summary Judgnent (Docket No. 31),
Plaintiffs’ Meno. of Lawin Support of Plaintiffs’ Response to the
Motion for Sumrmary Judgnent (Docket No. 39), Defendant’s Reply to
Plaintiffs’ Response (Docket No. 40). For the follow ng reasons,

said Mdtion is GRANTED

l. | NTRODUCTI ON

This case arises out of the unfortunate and untinely death of
Plaintiffs' one year old son, Shacquiel Douglas (the "Decedent").
On April 22, 1998, the Decedent was at the residence of Angela
Morris ("Morris"), his maternal aunt. Morris resides on Waver
Street in Philadel phia, Pennsylvania. Wiile there, the Decedent
choked on a grape. Morris dialed "911" at 11:06: 22 amand i nforned
the operator that her nephew was choking on a grape. The 911
operator called defendants Stewart and Caffey, advised themof the

situation, and thereafter informed Morris that "[r]escue is gonna



cone to help you." Conpl. at ¢ 15. Stewart and Caffey were
energency nedical technicians or EMIs at Engine 73, Fire House
which is located at 76th Street and Ogontz Avenue, Phil adel phi a,
Pennsyl vania. Morris neither attenpted to di sl odge the grape from
the Decedent's throat nor drove himto nearby Gernmant own Hospital.
At approximately 11:10:24 am Mrris again called 911 to determ ne
when the EMIs woul d arrive. Morris was i nfornmed that "[r] escue was
on the way." At approximately 11:14:50 am when the EMIs still had
not arrived, Morris placed a third call to the 911 operator.
Morris was again told that hel p was on the way.

Stewart and Caffey eventually arrived at Mrris's residence.
They tried to restore the Decedent's breathing. Wen the Decedent

"went into full code," they transported hi mto Ger mant own Hospital.
Conmpl. at ¢ 23. Once at Germantown Hospital, the grape was
i medi ately renoved from the Decedent's throat. He was then
transferred to St. Christopher's Hospital for Children where he
died on April 24, 1998. Decedent's Death Certificate states that
the cause of death was "asphyxia by choking."

Count | of Plaintiffs’ Conplaint asserts a 8§ 1983 claim
against Stewart and Caffey for alleged violations of Plaintiffs’
son"s life, liberty, personal security and bodily integrity w thout
due process of lawin violation fo the Fourteenth Arendnent and for

deprivation of their son's precious right, privileged and

i mmuni ties secured by the | aws and Constitution of the Commonweal th



of Pennsyl vani a. Simlarly, Count Il of Plaintiffs’ Conplaint
asserts a 8 1983 claim against the Gty for violations of the
Commonweal t h Constitution and t he Fourth and Fourteent h Anendnents.

The Conpl ai nt in the above capti oned case was fil ed on Cct ober
1, 1999. On May, 9, 2000, this Court denied in part and granted in
part Defendants notion to di sm ss pursuant to Federal Rule of Cvil
Procedure 12(b)(6). The City, Stewart and Caffey’s notion to
dismss Plaintiff’s clainms under the Cormonweal th Constitution and
the Fourth Amendnent was granted. The CGty, Stewart and Caffey’s
nmotion to dismss Plaintiff’s clains under the Fourteenth Arendment
was deni ed. Defendants, the Cty, Stewart and Caffey now nove
pursuant to Federal Rule of Cvil Procedure 56, for sunmary
judgnent on Plaintiff’s remaining Fourteenth Anmendnent claim

On Septenber 25, 1998, Plaintiffs Charnmaine Brown and O al
Dougl as, filed a civil conplaint in the Court of Conmon Pl eas of
Phi | adel phi a County agai nst Mark T. Stewart and John Caffey. This
case alleged a state tort cause of action as a result of the sane
factual scenario that forns the basis of Plaintiff’s Federal claim
On February 17, 2000, the Honorable Arnold L. New, Judge of the
Court of Common Pl eas of Phil adel phia County, granted Defendants
Stewart and Caffey’s notion for summary judgnent and di sm ssed al

cl ai ms agai nst them



L. STANDARD OF REVI EW

Summary  j udgnent is appropriate “if the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there i s no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Fed. R Cv. P. 56(c). The
party noving for summary judgnent has the initial burden of show ng
the basis for its motion. See Celotex Corp. v. Catrett, 477 U S.
317, 323 (1986). Utimtely, the noving party bears the burden of
showng that there is an absence of evidence to support the
nonnmovi ng party’'s case. See id. at 325. Once the novant
adequately supports its notion pursuant to Rule 56(c), the burden
shifts to the nonnoving party to go beyond the nere pl eadi ngs and
present evidence through affidavits, depositions, or adm ssions on
file to show that there is a genuine issue for trial. See id. at
324. A genuine issue is one in which the evidence is such that a
reasonable jury could return a verdict for the nonnoving party.
See Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). A
fact is “material” only if it mght affect the outcone of the suit
under the applicable rule of law. See id.

When deci ding a notion for summary judgnent, a court nust draw
all reasonable inferences in the light nost favorable to the
nonnmovant. See Big Apple BMW Inc. v. BMNWof N Am, Inc., 974

F.2d 1358, 1363 (3d GCir. 1992). Moreover, a court nmay not consi der



the credibility or weight of the evidence in deciding a notion for
summary judgnent, even if the quantity of the noving party’s
evi dence far outwei ghs that of its opponent. See id. Nonetheless,
a party opposing summary judgnent nust do nore than rest upon nere
al | egations, general denials, or vague statenments. See Trap Rock
| ndus., Inc. v. Local 825, 982 F.2d 884, 890 (3d Cr. 1992). The
court’s inquiry at the sunmmary judgnent stage is the threshold
inquiry of determ ning whether there is need for a trial, that is
whet her the evidence presents a sufficient disagreenent to require
subm ssion to a jury or whether it is so one-sided that one party
nmust prevail as a matter of |law. See Anderson, 477 U.S. at 250-52.
If there is sufficient evidence to reasonably expect that a jury
could return a verdict in favor of plaintiff, that is enough to
thwart inposition of summary judgnment. See id. at 248-51.
I ANALYSI S

Plaintiffs’ Conplaint alleges policies, practices or custons
of the Gty that allegedly caused injuries to Shacqui el Dougl as.
Several allegations against the Cty are found in Plaintiffs’
Conpl ai nt . One theory of liability, however, is not explicitly
alleged in Plaintiffs’ Conplaint, but it is stated in Plaintiffs’
response to Defendant’s notion for summary judgnent. Plaintiffs’
al so have sued Defendant Stewart and Caffey under Title 42 U S. C
§ 1983 for a violation of Douglas Fourteenth Amendment rights.

Al of Plaintiffs’ allegations are discussed bel ow.



A. Section 1983 d aim Agai nst the Cty of Phil adel phi a

A municipality can only be liable under 8§ 1983 when the
muni ci pality itself causes t he conpl ai ned-of violation. See Mnel
v. Departnent of Social Services, 436 U S. 658 (1978); Baker .
Monroe Twp., 50 F.3d 1186, 1191 (3d Gr. 1995). Wiere a plaintiff
seeks "to establish nunicipal liability on the theory that a
facially lawful municipal action has |l ed an enployee to violate a
plaintiff’s rights [he] nust denonstrate that the nunicipal action
was taken with ‘deliberate indifference’ to its known or obvious
consequences.” Bd. of Co. Comm ssioners of Bryan County v. Brown,

520 U. S. 397, 407 (1997).

To establish municipal liability under Mnell, a plaintiff
must “‘identify the challenged policy, [practice or custonm,
attribute it tothecity itself, and show a causal |ink between the

execution of the policy, [practice or custom and the injury
suffered.”” Fullman v. Philadel phia Int'l Airport, 49 F. Supp. 2d
434, 445 (E.D. Pa. 1999). In order to attribute such a policy,
practice or custom to the Cty, plaintiff nust "show that a
policymaker for the City authorized policies that led to the
violations or permtted practices that were so permanent and wel |
settled as to establish acqui escence.”™ Baker v. Mnroe Twp., 50
F.3d 1186, 1191 (3d Cir. 1995).

1. Al l egations stated in Plaintiffs’' Conpl aint

Plaintiffs’ Conplaint identifies four policies, practices or



custons which allegedly caused injuries to Shacqui el Douglas: (1)
failure to train, supervise or otherwse direct its energency
medi cal technicians in the admnistration of first aid, care
treatnent of choking infants; (2) failure to train, supervise, or
otherwise direct its energency technicians to famliarize
t hensel ves with the nei ghborhood in which they serve; (3) failure
to sufficiently staff energency nedical units; and (4) failure to
adequately train, supervise and or instruct 911 operators on
providing callers with instructions on how to dislodge snall
obj ects caught in the throats of infants. See Conpl. 1Y 44-47.

The Court finds that Plaintiffs have failed to point to
evidence in the summary judgnent record that rai ses a genui ne i ssue
of material fact whether the Cty's policies in training and
equi pping overtine units for the purpose of |locating street
addresses are inadequate and that the inadequacy was due to the
City' s deliberate indifference.

Del i berate indifference requires proof that a nunicipal actor
di sregarded a known and obvi ous consequence of his action. Bd. of
Co. Conm ssioners v. Brown, 520 U.S. 397, 410 (1997). Plaintiffs
point to the testinony of two individuals, Captains Butts and
Stanton. Plaintiffs assert that these policy nakers testified that
they were aware of the risks that stem from an EMI’s |ack of
famliarity with a nei ghborhood, but that the City was deli berately

i ndi fferent. See Depo. of Captain Butts, at 205-206; Depo. of



Stanton, at 19.

Once a 8§ 1983 plaintiff identifies a nunicipal policy or
custom he nmust "denonstrate that, through its deli berate conduct,
the nunicipality was the 'noving force' behind the injury alleged."
See Bryan Co., 520 U. S. at 404.

Plaintiffs point to evidence that denonstrates that overtine
units, such as the unit Stewart and Caffey were in, are usually
conposed of EMIs who are sent for a twelve hour shift fromtheir
usual station to a fire house in a conpletely different section of
the City. See Depo. of Ceorge Butts, at 48-49. At the tine of the
incident that gave rise to this case, there was no City policy in
place to insure that the newy assigned EMIs have any prior
famliarity with streets covered by the new station house during
their overtime work. See id. Regul ar units on the other hand
receive extensive training about the neighborhood and street
| ocation before they are permtted to go out on an energency run.
See Depo. of Lt. Garcia, at 93-94.

If, as here, the policy or custom does not facially violate
federal |aw, causation can be established only by "denonstrat[ing]
that the nmunicipal action was taken with 'deliberate indifference
as to its known or obvious consequences. A showi ng of sinple or
even hei ghtened negligence will not suffice." See Bryan Co., 520
U S. at 407; see also Gty of Canton, Chio v. Harris, 489 U S. 378,

389 (1989).



Fail ure to adequately screen or train municipal enpl oyees can
ordinarily be considered deliberate indifference only where the
failure has caused a pattern of violations. See Berg v. County of
Al | egheny, 219 F. 3d 261, 276 (3d Cr. 2000); Bryan Co., 520 U. S. at
408- 09. Captain Butts testified that he is the Admnistrative
Captain of EMS and that he is responsible for EMS conplaints
i nvestigating and processing. See Depo. of Captain Butts, at 10.
He also testified that for the last three to fours years there
were, on average, 160,000 to 170,000 nedic runs a year. See id. at
12- 20. According to Butts, during the sane period, out of the
160,000 to 170,000 nedic runs, there were only an average of 200
conpl aints against nedic units a year. See id. at 264-65. Butts
further testified that of those 200 conplaints a year, an extrenely
| ow percentage of conplaints concern |ack of service or del ayed
response tinmes. See id. 265-66. Plaintiff has not identified any
evidence that denonstrates a systematic problem within the Fire
Departnent of EMIs not responding to calls in a tinely fashion due
toinability to |ocate the address of the enmergency call. See id.
at 230.

Plaintiffs attack Butts’ testinony by noting that his
exam nation of response tines did not exam ne response tinmes for
nmedi ¢ 33B, the station fromwhich Stewart and Caffey worked at on
t he day of the events surrounding this case. Plaintiffs, however,

fail to note that the response tinmes were nonitored | ooking at the



Phi | adel phia Fire Departnent as a whole, system w de, rather than
a specific area. See id. at 257. Plaintiff fails to make any
argunent as to what this fact ultimtely nmeans or what inference it
rai ses. The sunmary judgnent record, as a result, |acks any
evi dence that denonstrates a pattern of violations.

Because the United States Supreme Court in Canton |eft open
the possibility that a plaintiff mght succeed in carrying a
failure-to-train claimw thout showi ng a pattern of constitutional
violations, the Third Crcuit hypothesized that, in a narrow range
of circunstances, a violation of federal rights may be a highly
predi ctabl e consequence of a failure to equip |aw enforcenent
officers with specific tools to handle recurring situations. See
Berg, 219 F.3d at 276. The |ikelihood that the situation wll
recur and the predictability that an officer | acking specific tools
to handle that situation will violate citizens' rights could
justify a finding that policymakers' decision not to train the
officer reflected "deliberate indifference® to the obvious
consequence of the policymakers' choice. See id.; The United
States Suprene Court has stated that an exanple of deliberate
indifference to an obvious risk is armng officers wi thout training
them"in the constitutional limtations on the use [of the arns.]"
Canton, 489 U S. at 390 n. 10.

The record is replete with evidence of procedures guarding

agai nst an error such as that nade by Stewart and Caffey. Harry

10



Bannon, Operations Oficer of the Philadelphia Fire Acadeny,
testified that there are nunerous situations in which a firefighter
wll be responsible for working in an area that they are not
famliar. See Depo. of Harry Bannon, at 63. Bannon testified that
an individual who was assigned to a unit and was unfamliar with
that | ocale can nmake hinself aware of an address by using the
resources provided by the City. See id. at 63. He further notes
that the Gty provides a radio to contact the Fire Conmunications
Center, through which he can obtain a map | ocati on. See id. Also
provided by the City are maps. See id. at 64.

Anot her wi t ness, Lieutenant Edward Garci a, the Fire Lieutenant
at the 76'" and QOgontz station where Medic 33B was stationed,
testified that he was responsible for making sure that the
equi pnent was in working order. See Depo. of Lt. Garcia, at 74.
He testified that ADC map books that were on Medic 33B at the tine
of the incident alleged in Plaintiffs’ Conplaint were in excellent
wor ki ng condi ti on. See id. at 75. Garcia explained that if a
firefighter was not famliar with an area, then they woul d use the
tools that the Fire Departnent provides to find a specific
location. See id. at 35, 45, 46.

Garcia also testified that in the Fire Departnent,
firefighters are frequently responsible for responding to
energenci es that occur in areas that the firefighter is not usually

st ati oned. The testinony of Garcia indicates that the Gty

11



provides tools to firefighters to |ocate any address in the Cty.
It is not sufficient for Plaintiffs to denonstrate that nore,
or different training would be better than the current system
rather Plaintiffs need to denonstrate that the current systemis in
place as a result of Cty policy nakers’ deliberate indifference.
Plaintiffs’ fail to point to evidence that the type of harmthat
occurred to Plaintiffs occurs with such frequency that is shoul d be
obvious to City policy nakers. See Berg, 219 F3d. at 276.
Because Plaintiffs’ have failed to denonstrate deliberate
indifference on the part of policy makers, the Court finds that
there is no genuine issue of material fact on this issue and
summary judgnent nust be granted as a matter of law on Plaintiffs’

claimagainst the Gty.\!?

2. Al l egations asserted for in response to Defendant’s
summary | udgnent notion

Plaintiffs also allege the Cty is liable for policies in

oversight and discipline of its officers that were clearly

YI'n addition to Plaintiffs' cause of action for failure to train,
supervi se, or otherwise direct its emergency technicians to famliarize
t hensel ves with the nei ghborhood in which they serve, Plaintiffs’ Conplaint
also alleges failure to train, supervise or otherwise direct its emergency
nmedi cal technicians in the adnministration of first aid, care treatnent of
choking infants, failure to sufficiently staff emergency nedical units and
failure to adequately train, supervise and or instruct 911 operators on
providing callers on how to dislodge snall objects caught in the throats of
infants. See Conpl. T 44-47. On the latter three theories stated in
Plaintiffs’ Conplaint, Defendant has al so noved for sunmary judgnent and has
set forth argunents supporting its position. See Def.[’s] Mdt. for Sunm J.
§ D1. Plaintiffs’ have failed to point to evidence in the summary judgnent
record that raises genuine issues of material fact. As a result, the Court
grants summary judgnment on these issues.

12



deficient and that these inadequacies were due to the CGty’'s
deliberate indifference and that these deficiencies caused
violations of Plaintiffs right. A nunicipality may be |iable for
i nadequat e supervi sion and di sci pline. See Col burn v. Upper Dar by,
838 F.2d 663 (3d G r. 1988).

The Court’s analysis is guided by the standard of muni ci pal
liability stated above. Here, Plaintiffs’ expert baldly asserts
that there is a Gty policy or commobn practice of inproperly
investigating citizen conplaints that involve delayed responses.
He cites no evidence nor do Plaintiffs cite any evidence to support
this assertion. Plaintiffs expert’s argunent in this regard is
speci ous and m sl eadi ng.

Plaintiffs expert asserts that “there is a policy or common
practice of inproperly investigating citizen conplaints which
i nvol ve del ayed responses.” See Letter from Scott Donohue, dated
Feb. 28, 2001. He then asserts that this is clearly denonstrated
based on his assessnent of the manner in which Gty investigates
conplaints. See id. He fails to cite a single specific instance
where the City inproperly investigated a conplaint regarding
del ayed response. Vague and anbi guous al | egati ons about the Gty’'s
practi ces cannot defeat Defendant’s notion for sumrmary judgnent.
Al t hough the court nmust draw all reasonable inferences in the |ight
nost favorable to the nonnovant, a party opposi ng sumrmary j udgment

nmust do nore than rest upon nere allegations, general denials, or

13



vague statenents.

Assumi ng inadequate supervision and discipline of its
Oficers, Plaintiffs fail to denonstrate how three conplaints
concerni ng Def endant Caffey, covering a period of eighteen nonths
prior to the incident that gave rise to this case, caused injury to
Plaintiffs. First, Plaintiffs do not point to any evidence that
denonstrates the basis for the conpl ai nts agai nst Def endant Caffey.
The conpl ai nts coul d have stemred fromcauses ot her than a “del ayed
response.” For exanple, soneone could have conplained that he
drove beyond the posted speed |imt or failed to yield at a
particular intersection. Plaintiffs, however, point to no evidence
that would support the allegation that the Cty's failure to
i nvestigate conplaints caused Plaintiffs’ injury or evidence that
would give rise to an inference of the GCty's mshandling of
conplaints. As a result, there is no evidence that denonstrates
the alleged policy or customcaused injury to Plaintiffs.

Because Plaintiffs have failed to raise a genuine issue of
material fact whether a policy or custom in oversight and
discipline by the Gty of its officers was clearly deficient or
whet her such a policy caused injury to Plaintiffs, the Court grants

summary judgnent on this theory of nunicipal liability.

B. Section 1983 d ai m Agai nst Stewart and Caffey

In Plaintiffs’” state court action, they sought to hold

14



Def endants Stewart and Caffey liable for the death of their son.
Plaintiffs clainmed that Stewart and Caffey did not exercise the
wel | established and universally recogni zed protocols for chocking
situations and that they were grossly negligent in their care of
t he decedent when they were utterly thoughtless in inplenentingthe
proper neasures to relieve decedent’s choking. See State Court
Conpl aint, 99 13, 20. The Honorable Arnold L. New, Judge of the
Court of Common Pl eas of Phil adel phia County, granted Defendants
Stewart and Caffey’s notion for summary judgnent and di sm ssed al
cl ai ns agai nst them

Under the principle of res judicata, or claimpreclusion, a
final judgnment on the nerits of an action precludes the parties
fromrelitigating clains that were or coul d have been raised in the
original action. See Gegory v. Chehi, 843 F.3d 111, 116 (3d Gr.
1988) . A judgnent disposing of a case by a court of conpetent
jurisdiction is a final judgnent. See Bearoff v. Bearoff Bros.
Inc., 327 A 2d 72, 75 (Pa. 1972).

Because a Pennsyl vani a court issued the initial judgnent here,
this Court | ooks to Pennsylvania |aw on preclusion. See Gegory,
843 F.3d at 116. Pennsyl vania requires a concurrence of four
condi ti ons before claimpreclusion can apply. The two actions nust
share an identity of the (1) things sued on; (2) cause of action;
(3) persons and parties to the action; and (4) quality or capacity

of the parties suing or being sued. See id.

15



“Isolating the alleged wongful act is critical to the first
requirenent - identity of the subject matter.” See Gegory, 843
F.2d at 116. In this case, a single event, the April 22, 1998
choki ng of Shacqui el Dougl as and t he energency nedi cal run nade by
Stewart and Caffey, are the events that gave rise to both the state
and federal court actions.

Plaintiffs assert that the federal and state |awsuits each
seek different types of relief. The fact that different renedies
are pursued is not significant. Gegory, 843 F.2d at 118. The
Third Crcuit in Gegory noted that to the extent a prior decision
based its denial of claimpreclusion on differences in the relief
obtainable, it is disapproved. See id. 843 F.2d at 119. Thus, the
first prong of the claimpreclusion analysis is satisfied.

The second el enent requires an identity of the cause of action
or “claim” See id. at 117. “Clainf is defined broadly in
transactional ternms, regardless of the nunber of substantive
t heori es advanced in the multiple suits by the Plaintiffs. See id,;
Rest at enent ( Second) of Judgnents 8§ 24, comment a (1982). A single
cause of action may conprise of clains under a nunber of different
statutory and common | aw grounds. See id.; Davis v. United States
Steel Supply, 688 F.2d 166, 171 (3d Cr. 1982). C aim preclusion
is generally thought to turn on the essential simlarity of the
under |l ying events giving rise to the various | egal clainms, although

a clear definition of that requisite simlarity has proved el usive.
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See Gregory, 843 F.2d at 117.

The Supreme Court of Pennsylvania applied "res judicata"” in
Helmg v. Rockwell Mg. Co., 389 Pa. 21, 131 A 2d 622 (1957),
despite the fact that the first suit was brought in assunpsit and
the second in trespass for a conspiracy. |t was not inportant that
inthe second suit plaintiff sought punitive damages in additionto
the conpensatory recovery clainmed in both. The court noted that
"the acts conplained of in both actions are identical" and
predicted that the plaintiff would "inevitably call the sane
W tnesses and present exactly the sane evidence in this second
action.” 1d. at 30, 131 A 2d at 626. In such circunstances, the
court was required to pierce the technical differences between the
two actions, take a broad view of the subject, and bear in mnd the
actual purpose to be attained. Id. at 30, 131 A 2d at 626-27.

The Restatenent observes that a claim extinguished by res
judicata "includes all rights of the plaintiff to renedi es agai nst
the defendant with respect to all or any part of the transaction,
or series of connected transactions, out of which the action
arose." Restatenent (Second) of Judgnents 8§ 24(1) (1982). In
determ ni ng what constitutes a “transaction," pragmati c
consideration of whether the facts are related in tine, space,
origin, or notivation is appropriate. Comment ¢ to section 24
enphasi zes that "where one act causes a nunber of harns to, or

i nvades a nunber of different interests of the sane person, there
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is still but one transaction; a judgnent based on the act usually
prevents the person from maintaini ng another action for any of the
harms not sued for in the first action.”

Multiple clains do not arise solely because a nunber of
different |legal theories deriving froma specific incident are used
to assert liability. See Gegory, 843 F.2d at 117. The
transaction remains unitary "although the several |egal theories
depend on different shadings of the facts, or would enphasize
different elenents of the facts, or would call for different
measures of liability or different kinds of relief.” Id.

Wien a plaintiff relies on both state and federal |aw, the
Rest at enment advocates claim preclusion, provided that the first
court to adjudicate the matter has jurisdiction to entertain the
omtted claim See Restatenent (Second) of Judgnents § 25 (1982).
See Krenmer v. Chemical Constr. Corp., 456 U S. 461, 482 n. 22
(1982). The United States Suprene Court has recognized that a
state court nmay entertain a 8 1983 action. See State of Mine v.
Thi boutot, 488 U S. 1, 1, n.1 (1980). Consequently, the state
court in Plaintiffs first lawsuit had jurisdiction to entertain a
§ 1983 claim

The essence of Plaintiffs’ Conplaint is the choking of
Shacqui el Dougl as and t he energency nedi cal run nmade by Stewart and
Caffey. Plaintiffs sued in state court on the theories of gross

negli gence and presently bring that sane transaction before this
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Court. Plaintiffs federal suit now rests on alleged violation of
Shacqui el Douglas’ civil rights. Distinct causes of action do not
arise nerely because the notivations alleged in the two foruns
differ. See Gegory, 843 F.2d at 118. Nor is it critical that one
is based on federal law and the other on state |aw See
Rest at enent (Second) of Judgnents 8 25 comment c.

Plaintiffs cite a Pennsyl vani a Superi or Court case, MArdle v.
Tronetti, as instructive on this issue. The Court, however, finds
McArdl e factually distinguishable to the case at bar and thus
i napposite. In MArdle, the Plaintiff filed a conplaint in state
court that asserted clains for professional malpractice, gross
negligence, civil conspiracy, vicarious liability and malicious use
of process. See 426 Pa. Super. at 609. Plaintiff also filed a
suit in federal court in which the court declined to exercise
jurisdiction over the various pendant state clains. See id. at
610. Upon prelimnary objections fromthe Defendants, the trial
court in the state action concluded that Plaintiff’s clainms were
barred by the application of res judicata. See id. Plaintiff
thereafter appealed. See id. On appeal, the Superior Court of
Pennsyl vani a held that an exam nation of the two conplaints

reveal ed that the clains set forth therein arose out of sane

set of factual circunstances. In addition, [the exam nation]
establishes that [plaintiff] demanded both conpensatory and
punitive relief in connection with each set of clains.

However, despite these sinmlarities, we find that the two sets

of clains lack the identity necessary to support the
application of res judicata.
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See id. at 612-13.

The superior court noted that in the federal action, plaintiff
rai sed pendent state clains regarding conspiracy, professional
mal practice, malicious use of process, and "tortious conduct per
se." See id. at 614. The Court also noted that the federal
district court declined to exercise jurisdiction and consider them
See id. The Court reasoned that pursuant to the Restatenent
(Second) of Judgnents 8§ 25, the federal court's disposition of the
state clains should not affect plaintiff’s ability to present
clains in common pleas court regarding conspiracy, professional
mal practice, gross negligence, and malicious use of process. See
id.

Here, Pl aintiffs Charmai ne Brown and Oral Dougl as brought suit
in both state and federal court. The state court Conplaint,
however, nmade no allegation of violations of Shacquiel Douglas’
civil rights. As a result while the state court could have
entertained or declined to entertain a 8 1983 cause of action, the
court was never presented with this cause of action. Unlike in
McArdl e, where a judge declined to entertain certain clains, the
state court in this case was never presented with Plaintiffs’ §
1983 claim If, for exanple, Plaintiffs’ alleged a § 1983 claimin
its state court conplaint and the state court judge declined to

exercise jurisdiction of the claim then the facts of McArdl e woul d

control this situation. Because MArdle is distinguishable from
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the case at bar, the Court finds the case inapposite.

The third and fourth el enents, the identity of the parties and
their capacities, are satisfied as Defendant Stewart and Caffey are
Def endants in both the state and federal cases and are sued in
their individual capacities. Plaintiffs here assert that because
t hey have a cause of action agai nst Defendants in their own right,
this element of the res judicata determnation is not satisfied.
The Court notes, however, that the essence of the cause of action
asserted agai nst Defendants is not altered by the addition of nore
parties. See Gegory, 843 F.2d at 119.

This Court, applying preclusion principles, is bound by the
Full Faith and Credit statute, 28 U S.C. §8 1738, and nust give a
prior state judgnent the sane effect as would the adjudicating
state. Because the state court judgnent issued by Judge New was
i ssued by a court with jurisdiction over both the state and federal
clains, this Court is bound to apply the principles of Pennsyl vani a
law on claim preclusion. As a result, these principles bar the
Plaintiffs’ 8§ 1983 cl ai m agai nst Defendants Stewart and Caffey.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARMVAI NE BROMWN & ; ClVIL ACTI ON
ORAL DOUGLAS, in their :
i ndi vi dual capacities and
as Adm nistrators of the
Estate of SHACQUI EL A. DOUG.AS

V.
CITY OF PH LADELPH A, et al. NO. 99-4901

ORDER

AND NOW this 31st day of July, 2001, upon consideration of
Def endants City of Philadel phia, Mark T. Stewart and John Caffey’s
Motion for Sunmary Judgnent and Meno. of Law in Support of Summary
Judgnent (Docket Nos. 31), Plaintiffs’ Meno. of Law in Support of
Plaintiffs’ Response to the Motion for Summary Judgnent (Docket No.
39), Defendant’s Reply to Plaintiffs’ Response (Docket No. 40), IT

| S HEREBY ORDERED t hat Summary Judgnent i s GRANTED.
I T IS FURTHER ORDERED that JUDGMVENT is entered in favor of
Def endants and agai nst Plaintiffs.

BY THE COURT:

HERBERT J. HUTTON, J.



